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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL COURT ABUSE ITS DISCRETION IN ONLY SETTING ASIDE ONE
OF THE APPELLANT'SFOUR GUILTY PLEAS WHEN THE NEGOTIATED PLEA WASNOT

FULLY AND PROPERLYAPLACED ON THE RECORD?

COUNTER STATEMENT OF ISSUE ON APPEAL

Did trial court prdpérly refuse to vacate Appellant's'convictioﬁs_ and sentences for murder,
. attempted murdér andz attempted énned robbery_ihaf were entered pursuant to an 4lford plea and
negotiated sentence, after vacating his plea to -Aa ‘weapons charge entered as part bf the same deal,
because (1) there was no evidence m the vreco_rd that he did not voluntarily, kpowingly and
intelligently enter the remaining pléas; ‘(2)'the S'tate. had not breached the negotiated sentence; (3)
prior to ﬁlin‘g the ‘moti<.)n to vééaté, Appellahf had fccéivecl'l't.hcle agf¢ed upon fofty year sent@nce 'ahdi_
he only lost that agreement as the resﬁlt’of his own action in filing the motion for reconsideration
or new trial bn thé‘weabons éharge; and, (4) in the abseﬁce of evideﬁce showing ineffecﬁveness of
plea counsel thaf is preserved for apbgllate review, any claim that the remaining pleas were

involuntary is only properly heard in Post-Conviction Relief?
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STATEMENT OF THE CASE

Charvus Tarrel Nesbitt (Appellant) is currently incarcerafed :in the Perry Correctional
Institution, of the South Cérolina Department of ‘Correctijons? aé the result of his Spart‘alnburg‘C0un_ty :
A murder conviction and life sentence. The Spaﬁanburg County Grand J ufy_rendered three indictments
on March 25, 2011, charging Appellant witﬁ oné -count‘of murder and one cOunt of possession of a
-weapon during the commission of a viblent crime (11-GS-42-1414); attempted murder (Il 1-GS-42-
1415); and armed .robbery (11-GS-42-0349). R. pp. 1-4. Initially Fletcher N. Smith, Esquire,‘
represehted Appellant oﬁ these charges. Ijep;lty Seyenth Circuit Solicitor Derrick .B. Bulsa |
prosecuted the case. | | | | |
Counsel sdcc'essfully pléa bargaine'd for a negptiatéd sentence of forty years\impriéonment
on all of the charges against Appellant; .aﬁd Appellanlt appéared béforé the Honorable Roger L.
.Couch on February 23‘,32012,'to eﬁter a guﬂty plea un\d'er' North Carolina v._Alford, 400 US 25
(197,0); to ;these chargés._ The I')‘eputyA'Sdlici:tor cal]ed.these four f:harges aﬁd announced the
negotiated sentence. R. p. 14, lines 3-11. Mr. ivSmith allso" coﬁﬁﬁned the riégotiated sentéﬁce o:r}‘ |
Appellant’s behalf and éXplained that it Was an Alﬁ)rd pléa. Jud:ge Coﬁ;h the.n‘ had a colloquy with
Appellant and Mr. Smith consistent wifh ‘Boykzzn”v‘. Alabania, 395 U.S. 238 (1969) and he accepted
Appeﬂant’s plea ‘as to all' charges, excépt for the countvof possessio‘n of ‘a ;Jveapon during the -
. commission of a violent crime in lyl-GS'-é»12-1414‘. R. p. 14, line 12- p. 38, liﬁe 3. .
Judge Couch announced that he was accepting<the negbtiatéd gentence and he sentenced-

“Appellant to forty yeafs imprisonment for murder, with concurrent sentences of thirty years for.



attempted murder and twénty years for attempted a'rméd robbery. R. p. 38, lines 14 - 21." Aftey
Appellant had left the courtroom, the Deputy Solicitor broughtv to Judge éouch’s attention fhaf he
had not addressed the weapons c}‘large; Judge Cqﬁph asked Mr. Smith if counsel wanted Appellant
brought back in to recéivé a five year Concurrentv sentence. Counsel replied, “Yes, sir. Thaﬁk you.”
Judge Couch then,imposed a concurrent ﬁye year sentence. R. p. 38, line 24- p.\ 39, line 18.

However, '»Appell_anti was apparently not brought back i‘n“to the 'c‘:our‘troom for furthef
proceedings. Instead, he filed a Febfuafy 23, 2012 motion for reconsideration or new trial on the
weapons charge. R. pp. 7-8. He ;néde an amended motioﬁ on March 7.','2012. R pp- 9-10. Judge
Couch heard this motion oﬁ April 26, 2012. Kenneth P Shabel, Esquire, represented Appellant at
the hearing. Deputy Solicitor B.ulsa again represented the Stéte. |

| Counsel argued that the'tri'al court had to vacate the Ai)‘lea to the weapéns charge because the

sentence was imposed even though the triai court never addféssed thls C(;unt- with Appellant and Had‘
not determineci thaf App'e'llanrt had made‘éx‘knowi-ng énd Volzuﬁvtafyv’\‘(aiver (:)f hi4s constitutional rights.
Because the weépons éount was part of a neéo’tiated Seﬁtence to éll four charges, he argued that the-
trial court had to va’céte the femairﬁn’g pleas, as vwell.’ R. p- 43, line 3 - p 51.,Al'i”nre 16. At the
:4 cénclusion of this hearing, judge Couéh took the matter under ad\{isemént.. R. p 51, lines .19-‘20.

On May 24‘,. 2012, Judge Coﬁch filed an Order vécélting tﬁe conviction.and. sentence oﬁ the
weapons charge But “afﬁrming?" the other convictions ahd‘senten-ces. R. pb. 5-6.

Appellant timely served and filed a notice of appeal.

' Appellant was given credit for time ser'ved,‘ as well. R. p. 38, lines 4-13.
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STATEMENT OF FACTS
The State proffered the following factual basis for Appellant’s guilty pleas:

ThlS incident occurred on December the 7th of 2010 at approx1mately 3: 45 in the
evening. It was ataresidence ... [in] a mobile home park in the Fairforest Community
here in Spartanburg. A lady by the name of Germicka (phonetic) Rooker lived there
with her two children. Her brother, the \(ictim in the murder case, Daniel Tremayne

Landrum lived there as well. On this occasion a phone call was made to Mr. Landrum |

concerning the purchase of some marijuana. Mi: Landrum sold marijuana actually
from the residence. A phone call was made by a man by the name of Teddy Byers.
Mr. Byers and Mr. Landrum had met working at Great American Paper Company up
in the Inman community. They learned that each cher dealt in marijuana. Mr. Byers
arranged a so-called drug-buy for some of his friends or cousins to come by and make
the buy. At about 5:45, Mr. Byers drives the car to the location. In the car is Mr.
Nesbitt who is actually his half brother, a Hazel Stoudemire who is a young cousin,
and a Johnathon Petty who was a friend of [theirs]. Mr. Nesbitt, Mr. Petty and Mr.
. Stoudemire get out of the vehicle, walk a short distance to where the trailer is

located. Mr. Nesbitt, Your Honor, owned two plstols He had purchased some pistols

about a year earlier from the Inman Gun and Pawn. They were legally registered to
him. It's the State's position that the evidence would show that Mr: Nesbitt had one
of the pistols which actually looked sort like a mini machine gun, and the second
pistol was in the possession of Hazel Stoudemire. When the three men got to the
trailer, two of the three went inside, one being Mr. Nesbitt and one being Hazel
Stoudemire. They got inside under the ruse that they were there to buy marijuana.

It gets alittle unclear because we've talked with Hazel Stoudemire. He says they went
in, he was actually trying to make the buy. The plan was when the ... victim pulled
the money out - - or pulled the drugs out, they were to take the drugs and whatever
money he had with the drugs. Mr. Stoudemire tells us when they began that process,
this defendant, Charvus Nesbitt began firing a handgun he had brought. The State
would've went to trial on that premise that this was the actual gunman. He fired
multiple times. The physical evidence shows eight shell casings recovered from the
scene. It shows eight bullets recovered from the scene. Three were actually from the
body of the victim, Daniel Tremayne Landrum.-Your Honor, they went to actually
what's the back door of the trailer. It opens into a small hallway. Pretty much directly
in front of the doorway is a laundry room. That is where the transaction was taking’
place, in the laundry room and the hallway. The back door had been closed once the |
two men had got inside. ... There was a lady friend of Mr. Landrum's inside the
laundry room. She was not really paying attention. She said she had her phone out,
was messing with her phone. Ms. Rooker the main resident of the house and her
children and the friend of [theirs] was in the living area of the trailer. When the shots -
began to be fired, Ms. Rooker went .. towards the area to see what was going on. She
got shot herself [The] State s position is the man saw her coming towards the area -



and fired at her. She actually got struck in the neck and was fortunate she did not die.
Mr. Stoudemire who readily admits that he had one of the guns, claims he never
pulled his gun, panicked when Mr. Nesbitt began firing, tried to get out the back
door, but the back door the way it closed, it was hard to get out, so he basically left
that area and went towards the back of the trailer and. dove out the master bedroom
window, just dove right through the glass, took the curtain with him. Mr. Nesbitt,
after he finished shooting, followed suit out the same window. Mr. Stoudemire
actually dropped the pistol that he was carrying. He said he didn't realize it until he
got back to the car. The car was parked about one street over, so they had to run back
to the car. Mr. Petty had been waiting outside the trailer, heard the shots, took off ...
back to the car. They all met up where Teddy Byers the brother and Mr. Nesbitt-was
waiting. They got in the car, drove off and began talking about what had happened.
That's when Mr. Stoudemire realized he'd dropped his pistol. They began talking
about what they needed to do to cover that up, because they knew the pistol would
come back to Mr. Nesbitt. A ruse was planned whereby he would report the pistol
stolen. They actually drove the vehicle to the Inman community, left it on the side of
the road and they reported that he'd broken down and the pistol had been stolen out
~of the glove box. The police working with the individuals in the house along with the
information about the pistol, they knew they had a suspect in Mr. Nesbitt, because
it came back to him, began working with line-ups, and they looked at the victim's
phone and learned that ...one of the last numbers that had been called had come from
~ aTeddy Byers, so the police were looking at Teddy Byers and Charvus Nesbitt as the
two main perpetrators. Some of the line-ups, the identifications from the actual
persons in the trailer were not that strong. The police picked up Mr. Byers, began
questioning him hard. He then essentially started telling the police about setting up
- this deal, saying that Mr. Nesbitt, his brother and Hazel Stoudemire his cousin were
the ones that went into the trailer. So the police were focusing on that part of it.
- When Mr. Stoudemire actually-.. . came to the police station, ... he readlly confessed
~'to his role in this. He, of course, denied bemg the shooter, told pretty much the story
I've told the Court.

We've met with. Mr. Stoudemire and he was consistent in his past statements and
readily pointed the finger at Charvus Nesbitt. I’ 've met with Johnathon Petty, the
gentleman who stood outside. He didn't givea statement initially. He actually fled to
Florida and was brought back and questioned by us. He says it was Charvus Nesbitt
that fired the -- fired the weapon. Teddy Byers decided to cooperate, initially not
wanting to admit he set up a drug deal that was supposed to be armed robbery.
Finally [he] admitted that the shooter was his brother. So we've got the three
co-defendants all pointing the finger at the defendant. There was a lady friend of Mr.
Petty's who was at the house where these ... men had gone ... —[it] was actually the
defendant's brother's house, she came over and heard the defendants talking, heard
Mr. Nesbitt say he didn't mean to shoot the boy, baswally heard an admission by him
that he had fired the gun The police in speaking to Mr. Nesbitt, he ﬁrst demed it to



the police. They served the warrant on him, put him in the jail, and then they learned
that he wanted to speak to them. So they went over to talk to him and he said I can
take you to the gun, wouldn't really admit that he fired it, but admitted that the gun
went off and actually went with the police to try to find the gun that had been thrown
out. So all the evidence points to this defendant as being the shooter. And that is how
I would've proceeded at trial. Those are the facts of the case.

r. pp. 26-32. Appellant admitted that this was the factual information that his attorney had provided

to him and upon'whieh he based his decision to enter his Alford plea.~ R. p. 32, lines 4-13. -



ARGUMENT
The trial court properly refused to vacate Appellant's convictions and sentences for
murder, attempted murder and attempted armed robbery that were entered pursuant to an
Alford plea and negotiated sentence, after vacating his plea to a weapons charge entered as
part of the same deal, because (1) there was no evidence in the record that he did not
voluntarily, knowingly and intelligently enter the remaining pleas; (2) the State had not
breached the negotiated sentence; (3) prior to filing the motion to vacaté Appellant had
received the agreed upon forty year sentence and he only lost that agreement as the result of
his own action in filing the motion for reconsideration or new trial on the weapons charge;
and, (4) in the absence of evidence showing ineffectiveness of plea counsel that is preserved for
appellate review, any claim that the remaining pleas were mvoluntary is only properly heard
in Post—Convnctmn Relief.
Appellant’s only argument is that the trial court erred by refusing to vacate his convictions
“and sentences for murder, attempted murder and attempted armed robbery after vacating the plea to
the charge of possession of a weapon during the commission of a violent crime. Respondent
disagrees and submits that the trial court the trial court properly refuse to vacate Appellant’s
remaining pleas because (1) there was no evidence in the record that he did not voluntarily,
knowingly and 1ntell1 gently enter those pleas (2) the State had not breached the negotlated sentence '
- (3) prlor to ﬁlmg the mot10n Appellant had recelved the agreed upon forty year sentence and he only :
lost that agreement as the _result of his own action in filing the motion for reconsideration or new trial
on the weapons charge; and, (4) in the absence of evidence showing ineffectiveness of plea counsel
that is preserved for appellate review, any claim that the remaining pleas were involuntary is only
properly heard in Post-Conviction Relief. .
A. How issue developed.

As discussed, original plea counsel successfully plea bargained for a negotiated sentence of

forty years imprisonment on all of the charges against Appellant. Appellantpapp'eared before the



'Honorable Roger L.-Couch on February 23, 2012 to enter an Alford plea to these charges The
Deputy Solrcrtor called these four charges and announced the negotrated sentence. R p- 14, lmes
311 |

Mr Smlth confirmed the negotrated sentence on Appellant S behalf and explalned that it was
an Alford plea. Judge Couch then had a colloquy w1th Appellant and Mr. Smlth consistent w1th"
Boykzn V. Alabama 395 U S.238 (l 969) and he accepted Appellant S plea as to all charges except
for the count of possessron of a weapon durmg the comm1ss1on of a v1olent crime in l 1 GS 42- 14 1 4
R. p. 14,‘lme 12- p.*38‘, lme 3. 'Judge Couch announced that he was acceptmg the negotlated
sentence and he sentenced Appellant to forty years imprisonment for murder and he 1mposed
concurrent sentences of th1rty years for attempted murder andl twenty years for attempted armed
| robbery R P 38, lines 14 - 21 3 | | |
After Appellant had left the courtroom the Deputy Sohcrtor brought to Judge Couch’ )
- attention that he had not addressed the weapons charge Judge Couch asked Mr. Smlth if counsel
'.wanted Appellant brought back in to recewe a ﬁve year concurrent sentence Plea counsel drd not.
object and 51mply replred,: f‘Yes, Sit. "l."vhank’y'ou._’.’ JudgeCouch then 1mposed a concurrent five year
sente'nce.' R. p. 38 line 24- :'pi 39, line 18. S | |

However Appellant was apparently Jr/lot brought back 1nto. the courtroom‘ for further‘
- proceedmgs Instead he ﬁled a Febmary 23, 2012 mot10n for recons1derat10n Or new tr1al on the'

weapons charge R pP- 7-8 He made an amended motion on March 7 2012 R pp 9 10 Judge‘ ,‘

Couch heard th1s motlon on Aprrl 26 2012 Kenneth P. Shabel Esqu1re represented Appellant at g

" 2 See North Caiolina v Alford, 400 U.S. 25 (1970).
‘ ’ Appellant was given credit for timle served, as well.R. p. 38, lines'\‘4-»l3.'
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the hearing. Deputy Solicitor Bulsa again represented the State.

Counsel argued that the trial courtv had to Vaeate-the plea to the weapons charge because the
‘sentence was imposed even though the‘ trial court never addressed this count with ’Appellant and had
not determined that Appellant had made a knowing and voluntary waiver of his eonstitutional rlghts.
Because the \tveapons count was part of a negotiated sentence to all four Acharges he argued that the
trial court had to vacate the remammg pleas as well The State opposed h1s request Apr. R. p. 43 .,

line 3 - p. 51 line 16. At the conclus1on of this hearmg, Judge Couch took the matter under'

advisement. R. p. 51, lines 19-20.

- On May 24, 2012, Judge Couch filed an Order vacating the conviction and sentence on the

weapons charge but “afﬁrming’l the other convictions and sentences. R. pp 5-6. In the Order, J udge

Couch found that: |

1.

Order, pp. 1-2; R. PP- 5-6.

He further found that “all plea agreements must be ‘on the record and recite the scope,

" The Defendant was removed from the Courtroom prior to the discussion of

the charge of possession of a weapon during the commission of a violent
crime. Tr. at 28:24.

" The Court overlooked the charge of possession of a weapon during the
~ commission of a violent crime and was reminded by the Sohcrtor followmg

the Defendant’s exit of the Courtroom Tr. at 29:2-9.

The Defendant's attorney at the plea Fletcher Sm1th d1d not waive the
Defendant's presence with regards to the discussion of that partlcular charge.
Tr. at 29:11-13.

The Defendant was never questioned by the Court about his plea to the
offense of possession of a weapon during the commission of a violent crime.

. The plea deal that Defendant agreed to on the record was forty (40) years for

murder attempted murder, and attempted armed robbery

l
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offenses and individuals involved in the egreefnent.’ State v. Thrift, -3 12 S.C. 282, 295, 440 S;E.Zd |
341, 348 (1994).” Ordef, p 2; R. p- 6. In this case, the trial court had only addressed the ehargee |
of mﬁrder; attempted murder and at;[empted armed robbery'with Abpellant,. but the f[rial court ha.d.
" failed to address the weapons charge with ihim. Aé aresult, the trial court fdund that the forty year .
agreement only p_eArtained: to the charges of murder,.attempted murder and attérﬁpted armed rojbbery.'
Order, p.2; R. p. 6. | |

Therefore, fhe triai court vacated the cenvictioﬁ ahd.ﬁye year sentence fof ’possesﬁor‘l ofa
weapon during the commission of a\/_i'ol‘ent crime. This cpnilicti‘on was “riéobened V'and éubject to
prosecution by the State.” 4Hovvvever, the trial couﬁ foundithat thie fuling :“has no beariﬁg on thev '
validity ef the i)lea given by the Defendant on the other three éharges. See Phi)lips v. Stelte, 281. S.C.
41,314S.E.2d 313 (19'84)'<the invalidation ofa defendaﬁt's guilty plea on one charge does not affect
the validity of a gu%lty plea for a different charge taken at the same hearin'g_).”“. Therefore, the trial -
court grénted A}‘)pellant?'s motion fo vaeate'the \{i;eapons con.;/i'c'tion b"ut’derllied' 1t witﬁ respect to the | '
| remaining' eoh\‘/vic.ti(.)r;s and “afﬁrrﬁed” those ccn)n'vicﬁAonsf 'vOrder; p2, Rp 6. ‘4 | |

B. Diseussioﬁ. -

There was'no error-.‘ A guilty plea may not b‘e“_ac:eept‘e‘d unless it is Voylu'ntaAiry and entered into
with an understaﬁding of thez nat-ure aﬁd eoeseqﬁeﬁces of the chafge and plea. A plea is pfeperly :
accebted if the record establishes 1t was \"/‘ollll'mtar‘ilyA end kheWingly made. Boj)kin; supra; C.arter' V.
S(ate, 3298.C.355,495 S.E:2d 773 (1998); Dover v. State, 304 S.C. 433, 405 'S'.E.2d 391 (1991).

“The standard was and remains whether the plearepresents a voluntary and intelligent choice among

* The Order does not expressly state that the convnctlon was vacated but this pomon of the Order makes clear that it
was vacated, since he could not otherw1se be retrled for the offense '

9



the alternative courses of action open to the defendant.” Alford, 40(i U.S. 4at 31. Further, “[a]
- defendant who pleads guilty upon the advice of counsel may only attack the voluntary and intelligentl
character of the guilt)f plea by showing the adi/ice he received from counsel was not within the range
of competence demanded of attorneys in criminal cases.” Richardsqri V. Srata, 310 S.C. 360, 363,
426 S.E.2d 795, 797 (1993). See also C_arter v. State, 329 S.C. 35'5, 360,495 S.E.2d 773, 775-76
(1998). " | |

"~ While plea aéreements are-obvioilsly a matter of crimi_nal jurisprudence; most courts have -
held that they are subject to contract principles. See, e.g.‘,‘ Thriﬁ, 312S.C. at 292-93, 440 S.E.2d at
347 (citing Santobello v. New York, 404 U.S. 257 (1971)); Reedv Becka, 333 S.C. 676, 686 511
S. E 2d 396, 401 (Ct.App. 1999) UmtedStates v. Ringling, 988 F 2d 504, 505 (4™ Cir.1993); Unlted' |
Statesv. Harvey, 791 F.2d 294,300 (4" Crr. 1986) (““[[]n the process of determining whether dlsputed
plea agreements have been formed oriperfcrrned, courts have ne‘cessarily drawn on the most relevant
bcdy of developed rules and principies of private law, thcse pertaining tc_ the formation and
interpretation of cornmerc_ial contracts’v").;5 -

Here the grant of relief on the weapons charge did not require the trial cicurt to grant relief ‘
on the remaimng charges The State had 11ved up to its end of the negotlated sentence and did not
breach it. Acwrd chketts V. Adamson 483 U. S 1 (1987) (defendant s breach of plea agreement by
refusing to testify at co-defendants’ retrial removed double jeopardy bar to prosecution of defendant
on original charges, after defendant had been sente‘nced and.b‘egan serving term on lesser offe\nse,‘

where plea agreement‘provided that parties would be returned to status quo if defendant refused to

* Of course, “a plea agreement analysis must be more-stringent than a contract because the rights involved are
fundamental and constitutionally based.” Thrift, 312 S.C. at 293, 440 S.E.2d at 347 (citing Ringling, supra).

10 -



testif}l/).6 Also, the trial court had accepted this plea negotiation and had imposed a forty year '
sentence. As a tesult, Appellant had received the sentence that had been negotiated by plea cou_nsel |
and that he had sworn that he Wanted. See Blackledge v. Allt'son, 431 US 63,:73-74 (1977)
(defendant's representations,‘ as wellas any findings made by the judge acceptiné the plea, “constitute
a formidable barrier . x Solemn declarations ’in open court‘ carry a strong presumption of verity.”
Also, a subsequent presentatioh of concl.usory allegations and contentiOns that ’a‘re 'wh‘oily incredible "
in the face of the record are subject"to summary dismissal).—The co'nviction and seritence"on the -
. .weapons charge may have beén v01dable because the trial court had not addressed the matter w1th
Appellant see Henderson V. Morgan 426 US, 637, 642 43 (1976) but 1t was not av01d conv1ctlon
or sentence since the trial court had subject matter Jurlsdlctlon to convrct and sentence him. State V. |
Gentry, 363 S.C. 93, 100-01,‘610 S.E.2d 494, 498-99 (2005) ("subject matter jurisdiction is the
power of a court to hear and determine cases of the general class:to which the proceedings in
question belong;" and "'[c]trcuit courts‘_obv‘iously have subject matter jurisd’iction to try criminal ,
matters"). Whilehe had the ri.ght to file th:‘e mot‘ion and reduest the court to_vacate the plea to the
weapons charge, he only lost the benefrt of the negotiated sentence as' the result :of his own decision |
' to pursue his motion.

Further there :u/.as no evidence in the 'record that hel did not 'vol.untarily, knowineg and
mtelhgently enter the pleas to the remamlng charges See R p 14 line 3 - p 38 line 21. To the

contrary, he concedes that the tr1a1 court comphed w1th Boykm with respect to these charges, and the

¢ State prosecutors are obligated to fulfill the promises they make to defendants when those promises serve as
inducements to defendants to plead guilty. Santobello v. New York, 404 U.S. 257,262 (1971). South Carolina has
recognized the principles set forth in Santobello: when an accused pleads guilty upon the promise of a prosecutor,
the agreement must be fulfilled. See Sprouse v. State, 355 S.C. 335, 338, 585 S.E.2d 278, 280 (2003) Thrtft 312
S.C. at 292, 440 S.E.2d at 347. ,



trial judge’s colloquy with Appellant and'plea counsel supports the conclusion that Appellant
“[understood] the nature and crucial elements of the charges, the consequences of the plea, and the
constrtutlonal rlghts he is walvmg, and that the record reflect a factual basis for the plea ” Rollison
v. State, 346 S.C. 506, 511, 552 S.E. 2d 290 292 (2001). See also Blackledge 431 U.S. at 73-74. |
- Moreover, and cont_rary to Appellant‘ S argument, the State would note that the tr1a1 Judge s"
decision to allow the remaining convlctions to stand where they were not effected by the error 1s
supported by decisions by South Carolina appellate courts. Indeed, the trial court correctly noted that
| :the Supreme Court had followed thrs approach in in Phlllzps v. State. See 281 S.C. at 42-43, 314
S.E.2d at 313-14.” In addltlon to Phlllzps the State would note that a similar result was reached in
Summerall v. State, 278 S.C. 255, 255-56, 294 S.E.2d 344, 344 (1982) overruled, State v. Gentry,
363 S. C 93,610 S.E.2d 494 (2005), where the Court vacated two of three counts of receiving stolen'
goods because there was nelther 1nd1ctment nor waiver of Grand Jury presentment on those charges,
but 1t allowed the remaining count to stand because the Grand Jury had true bllledl that 1nd1ctment.‘ l .
See also Joseph v. State 351S.C. 551 557-60 5l7l S.Ev.2d 280, 283-84 (2002) overruled on other -
' grounds State v. Gentry, 363 S. C 93, 610 S. E 2d 494 (2005) John W. Hayward V. State
2011-M0O-008 (S.C. S Ct Mar 7, 2011) (unpubhshed) State v. McKenzze 2009 MO-012 (S C :
S.Ct., Feb., 23, 2009) Accord United States V. Toothman 137 F. 3d 1393 1394 (9th Cir. 1998)

Finally, the State would note that there is no ev1dence showmg 1neffect1veness of pleal

7 The defendant had been mdtcted for kidnapping and robbery. As the result of plea negotlatlons he was allowed
him to plead guilty to assault and battery, rather than kidnapping, but the State “did not present the assault charge to "
" the grand jury.” The Court found that the circuit court was deprived of subject matter jurisdiction on the assault and
battery ofa hlgh and aggravated nature charge, but it allowed the robbery charge to stand Id.
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counsel that is preserved for appellate feview. Thus, he sheuld not be heard» to complain on airect
appeal, where he is the architect of the present scenario, the Court wouid sim_piy be granting h1m a
windfall to which he was not entitled, and any claim that the femaining pleas \;vere involuntary based
upon counsel’s’ ineffectiveness is only properly heard in Po‘st-Cenviction Relief See. State v. -
Kornahrens 290 S. C 281, 287 350 S.E.2d 180, 184 (1986) State v. Carpenter 2778S.C. 309 286 _
S.E.2d 384 (1982) ("Appellant s sole ground for appeal is 1neftect1ve assistance of counsel at trial.
‘This Court usually will not consider that issue on appeal from a conv1ct10n We follow that. '
principle particularly when, as here, the issue was not argued to the triél judge") (citations omitted).

Therefore, Appellant’s argnment lacks merit.

‘CONCLUSION
F'of all of t'he__.foregoing,reasons, it is respectfully submitted that the judgment and
cenvietion of the lower court must be afﬁrmed.
Respectfully submitted,

. .. ALAN WILSON
" Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DONALD J. ZELENKA |
Assistant Deputy Attorney General

WILLIAM EDGAR SALTER, III
Senior Assistant Attorney General
P. O Box 1 1549

Columbia, South Carolina 29211 ‘
(803) 7346305 |
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